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Court of Appeals of the District of Columbia. 


No. 3636. 

Samuel Horowitz, Appellant, 
vs. 

Benjamin F. Simons et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64433. 

Benjamin F. Simons and Anna M. Simons, 

Plaintiffs, 

vs. 

Samuel Horowitz, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Special Appearance and Plea to the Jurisdiction in the 

Municipal Court . 

Filed October 14, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64433. 

Benjamin F. Simons and Anna M. Simons 

vs. 

Samuel Horowitz. 

Now comes the defendant, Samuel Horowitz, in his own proper 
person, and enters a special appearance herein, for the sole purpose 
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of objecting to the jurisdiction of the Municipal Court in the prem¬ 
ises, and says that the plaintiff ought not to have or maintain this 
action because there is a dispute between the plaintiff and defendant 
as to the accuracy and sufficiency of the statement set forth in the 
alleged notice in writing seeking to terminate the alleged tenancy 
between the parties hereto, and as to the good faith of the demand 
of the plaintiff in the premises, which matters in dispute the de¬ 
fendant says should be determined by the Rent Commission of the 
District of Columbia; and not by this Court. 

Wherefore the defendant says that this suit should be dismissed 
for want of jurisdiction. 

SAMUEL HOROWITZ, 

Defendant. 

2 Special Appearance and Plea to the Jurisdiction in the 

Municipal Court. 

******* 

Now comes the defendant, Samuel Horowitz, in his own proper 
person, and objects to the jurisdiction of the Court in this case, and 
for said purpose enters a special appearance herein. 

Defendant says that the premises described in the complaint are 
used by him for business purposes, and that the value of the pos¬ 
session of said premises is more than twenty dollars, and this he is 
ready to verify. 

Wherefore he says that he is entitled to a trial by jury, by virtue 
of the provision of the Constitution of the United States; and he now 
demands a jury trial of the matter in issue in this cause, namely, 
the right to the possession and enjoyment of the premises described. 

He moves the Court to dismiss the complaint herein because the 
Municipal Court is not empowered to impanel a jury to try such 
issue 

SAMUEL HOROWITZ. 


Affidavit under Rule 19. 

Filed October 26, 1920. 

******* 

Benjamin F. Simons being first duly sworn, deposes and says that 
he is one of the plaintiffs in the above entitled cause and makes this 
affidavit on behalf of the plaintiffs herein; that the plaintiffs are 
entitled to the possession of the premises known as number 
3 2302 Fourteenth street, northwest, Washington, D. C., now 

occupied by the defendant; that the plaintiffs on or about the 
14th day of Aprif, 1920, purchased the aforesaid property from Ed¬ 
win S. La Fetra and Lucia N. La Fetra, his wife; that at the time of 
purchasing said property as aforesaid, the defendant was occupying 
said premises as a tenant by sufferance, his lease under which he 



SAMUEL HOROWITZ VS. B. F. SIMONS ET AL. 3 

originally took possession of said premises having long since ex¬ 
pired ; that thereafter on the 15th day of July, 1920, the plaintiff 
gave the said defendant notice in writing of thirty days to quit and 
vacate said premises, said notice beginning to run from the date of 
the commencement of the defendant’s tenancy as created by the 
original lease under which he entered into possession of said prem¬ 
ises; that the defendant failed and refused to vacate said premises 
and still refuses to vacate the same, notwithstanding a judgment 
was rendered in favor of the plaintiffs by the Municipal Court of 
the District of Columbia on the 5th day of October, 1920. 

BENJAMIN F. SIMONS. 

Subscribed and sw T orn to before me this 26 day of October, 1920. 
[seal] HARRY W. KELLAMS, 

Notary Public, D. C. 


Affidavit of Defense. 

Filed November 3, 1920. 

******* 

District of Columbia, ss: 

4 Samuel Horowitz, being first duly sworn, deposes and says 
that he is the defendant and appellant in the above-en¬ 
titled case; that he has a good defense to the complaint filed by the 
plaintiffs in the above-entitled case. 

Affiant denies that the plaintiffs are entitled to the possession of 
the premises known as No. 2302 Fourteenth Street, Northwest, in 
the District of Columbia, for the reasons hereinafter set forth. That 
the plaintiffs are non-residents of thee District of Columbia, and 
did not purchase the said property for their own use and occupancy, 
but solely for speculative purposes; that after the alleged purchase 
of said property by plaintiffs, the agent for the plaintiffs offered to 
rent the store-room involved in these proceedings to affiant for a 
rental of $75.00 per month; that affiant has been paying a rental 
of $30.50 per month, and the proposed increase was unfair 
and unreasonable, and the offer of said plaintiffs was declined by 
affiant. That affiant filed a petition before the Rent Commission 
of the District of Columbia, requesting the said Commission to fix 
the fair and reasonable rent pursuant to law, and the said case is 
now pending before the Rent Commission. 

Affiant from the time of the institution of this suit in the Mu¬ 
nicipal Court to the present time has relied, and now relies, upon 
the so-called Ball law, enacted by Congress, and that plaintiffs, under 
said law, are not entitled to the possession of said premises. 

That affiant filed in the Municipal Court, in this case, a plea to 
the jurisdiction of said Court based upon the said Ball law, 

5 denying the good faith of the plaintiffs in this case. A copy 
of said plea to the jurisdiction is attached hereto and made 

part of this affidavit. 
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Affiant further says that he also filed in the said Municipal Court, 
in this case, a special appearance for the sole purpose of objecting 
to the jurisdiction of the Municipal Court upon the ground that said 
Court should not entertain jurisdiction of this case because the value 
of the possession of said premises is more than twenty dollars, and 
affiant is entitled to a jury trial of said case; that said plea to the 
jurisdiction was overruled by the Municipal Court, but all rights are 
reserved to the defendant to present said defense to this Court; that 
under the Constitution of the United States “in suits at common 
law, where the value in controversy shall exceed twenty dollars, the 
right to jury trial shall be preserved,” and affiant relies upon said 
Constitutional right; that the laws in force in the District of Co¬ 
lumbia do not provide a jury trial in the Municipal Court, but 
provide that no such trial shall be had until the case is appealed to 
the Supreme Court of the District of Columbia; that before said 
case can be removed, by appeal, to the said Supreme Court, the 
appellant is required to give a bond or undertaking “to abide by 
and pay the judgment rendered by the Municipal Court, if it shall 
be affirmed, together with the costs of the appeal, and to pay all in¬ 
tervening damages to the leased property and compensation for the 
use and occupation thereof, from the date of the judgment appealed 
from to the date of its affirmance”; that the condition of said bond 
or undertaking is such a9 to subject affiant’s right to a trial to un¬ 
reasonable and burdensome regulations amounting to a literal 
6 prohibition of said right, and thereby infringes upon affiant’s 
Constitutional right to trial by jury; that the said Municipal 
Court having no jurisdiction for the reason aforesaid, this Court 
likewise can have no jurisdiction, because this Court can have no 
jurisdiction in a case arising in the Municipal Court wherein said 
court has no jurisdiction. 

Affiant says that he is a married man, with a family, and con¬ 
ducts a small tailoring establishment in the premises aforesaid; 
that the rental demanded by the plaintiffs is unfair and unreason¬ 
able; and that if plaintiffs are permitted to oust affiant of said pos¬ 
session, he will be prevented from earning a livelihood for his 
family. 

J SAM HOROWITZ. 

Subscribed and sworn to before me this 2nd day of November, 
1920. 

[seal.] AUGUSTUS GUMPERT, 

Notary Pubic, D. C. 

Note. —See Special Appearance, &c., at pages Nos. 1 and 2. 

Supreme Court of the District of Columbia. 

Tuesday, March 15th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 
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Come now the parties hereto by their respective attorneys of 
record and thereupon, plaintiffs , motion filed herein for judgment 
under Rule Nineteen having been considered, is hereby 
7 granted. Wherefore, it is considered that the plaintiffs do 
have and recover of defendant possession of the premises No. 
2302 Fourteenth Street, Northwest, located in the District of Co¬ 
lumbia, and recover of defendant and Fidelity and Deposit Com¬ 
pany, of Maryland, surety, their costs of suit to be taxed by the clerk 
and have execution thereof. 

From the foregoing judgment, the defendant by his attorney, in 
open court notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking to operate as a supersedeas, is hereby 
fixed in the sum of Five Hundred Dollars. 


Memorandum. 

March 15, 1921.—Supersedeas bond approved and filed. 

Assignments of Error. 

Filed March 24, 1921. 

******* 

The Court erred as follows: 

1. In overruling defendant’s objections to the jurisdiction of the 
Court. 

2. In holding defendant’s affidavit of defense to be insufficient 
in law. 

3. In refusing defendant a trial by jury. 

4. In awarding final judgment to the plaintiffs for possession of 
premises involved herein. 

MILTON STRASBURGER, 
SAMUEL RAPPAPORT, 

A ttomeys for Defendant. 


8 Designation of Record. 

Filed March 24, 1921. 

******* 

The Clerk of the Court will please prepare the record in this case 
on appeal to the Court of Appeals and include therein the fol¬ 
lowing: 

1. Special appearance and pleas filed in the Municipal Court. 

2. Plaintiffs’ affidavit of merit. 

3. Defendant’s affidavit of defense. 

4. Memorandum of Judgment. 

5. Memorandum of appeal in open Court. 
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6. Memorandum of the filing of undertaking on appeal. 

7. Assignments of error. 

8. This designation. 

MILTON STRASBURGER, 
SAMUEL RAPPAPORT, 

Attorneys for Appellant. 


9 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: • 


I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 64433 at Law, wherein Benja¬ 
min F. Simons and Anna M. Simons are Plaintiffs and Samuel 
Horowitz is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 25th day of April, 1921. 

[Seal Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3636. Samuel Horowitz, appellant, vs. Benjamin F. Simons et 
al. Court of Appeals, District of Columbia. Filed April 28, 1921. 
Henry W. Hodges, clerk. 
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